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Association Activities 


$IR BENEGAL N. RAU, Chief Representative of the India Delegation 
to the United Nations, was a guest of the Association at the 
Stated Meeting held on March 13. Sir Benegal spoke on American 
Contributions to the Constitution of India. Preceding Sir 
Benegal’s address, the Committee on Foreign Law, Dudley B. 
Bonsal, Chairman, and the Committee on International Law, 
Adolf A. Berle, Jr., Chairman, presented a report on American 
Investments Abroad. The report was approved and the following 
resolution adopted: 


RESOLVED, that The Association of the Bar of the 
City of New York, mindful of its responsibility to assist 
the Government in accomplishing the aims of its foreign 
economic policy, confident that the private enterprise sys- 
tem provides the most practical known way of attaining 
the objectives of that policy, and believing that the en- 
couragement of American investment abroad is an im- 
portant means to world peace and stability and to insuring 
our own national security, approves the foregoing report; 
and further 

RESOLVED, that the President of the Association be 
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requested to present the report and these resolutions to 
the Secretary of State. 


A report of the Committee on Labor and Social Security 
Legislation, Herbert W. Haldenstein, Chairman, dealing with 
the conflict of federal and state jurisdiction in the labor relations 
field, was recommitted to the Committee for further study. 
Interim reports were received from the Committee on Art, 
Samuel A. Berger, Chairman, the Committee on Bankruptcy and 
Corporate Reorganizations, Milton P. Kupfer, Chairman, the 
Committee on Municipal Affairs, Ernest Angell, Chairman, and 
the Committee on Uniform State Laws, Henry Harfield, 
Chairman. 

o@o 


THE COMMITTEE on the Surrogates’ Courts, Maurice E. 
McLoughlin, Chairman, has prepared a report on the New York 
Rule Against Perpetuities. The report, which is under study by 
the Committee, recommends a return to the Common Law Rule. 


o@Mo 


ON APRIL 18 the Committee on Foreign Law, Dudley B. Bonsal, 
Chairman, will sponsor a Symposium on Nationalization Decrees 
and Foreign Judgments. Speakers will be the Honorable Jerome 
N. Frank, Professor Karl Loewenstein of Amherst, Professor 
Willis L. M. Reese of Columbia, and Frank C. Sterck, former 
Special Assistant Attorney General of the United States. In April 
the Committee will also entertain members of the Legal Com- 
mittee of the United Nations. The Committee has under study 
the following matters: procedure relating to interrogatories in a 
foreign language, and amendments of the trading with the 
enemy act. 
o@o 


THE SEVENTH CONFERENCE Of the Inter-American Bar Association 
will be held in Montevideo, Uruguay, November 15-26, 1951. 
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Members of the Association wishing to secure letters of appoint- 
ment as delegates should make application to the Executive 
Secretary. Delegates must present at the time of their registration 
at the Conference written credentials of appointment. 


o@Mo 


THE JOINT COMMITTEE for entertainment of the annual meeting 
of the American Bar Association, which will take place in New 
York September 17-21, has been organized. Harrison Tweed is 
General Chairman, and Mrs. Orison S. Marden is Chairman of 
the Women’s Committee. Vice-Chairmen are the Presidents of 
the five county bar associations, the President of the New York 
State Bar Association, and the President of The Association of 
the Bar. 

The first meeting of the committee was held in March at the 
House of the Association, at which the Chairman indicated that 
the following entertainment plans were in process: a reception 
for visiting members, boat rides and trips to points of interest, 
hospitality room for wives of members attending the meeting, 
and arrangements for theatre tickets. 


e@o 


THE ART COMMITTEE, Samuel A. Berger, Chairman, sponsored 
an exceptionally successful photographic exhibition in March. 
The annual art show is scheduled for May 1, and members are 
urged to indicate to the chairman of the subcommittee in charge 
of the show, Wilberforce Sully, Jr., whether they will submit 
pictures or sculptures for exhibition. 


o@o 


THE SIXTH ANNUAL Association Night show will be held April 12 
and 13 at the House of the Association. The Entertainment Com- 
mittee, Barent Ten Eyck, Chairman, is presenting an intimate 
musical revue “Call Me Counselor!” with a cast recruited en- 
tirely from the Bench and Bar. Skits have been written by 
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William J. Butler, John F. Devine, Bernard R. Lauren, Newman 
Levy, Barent Ten Eyck, and Henry Weiner, and the music by 
William J. Butler, Bernard R. Lauren, Eugene A. Leiman, and 
Barent Ten Eyck. The show is directed by Samuel Ross Ballin 
and K. Bertram Friedman. 


See 


IN MARCH the Committee on Post-Admission Legal Education, 
Ralph M. Carson, Chairman, sponsored a panel discussion on 
problems raised by industry-wide collective bargaining. Panel 
members were David L. Cole, Walter Gordon Merritt, and 
George W. Taylor, Esq. Lloyd K. Garrison acted as moderator. 

The Committee’s lecture for April will be the Tenth Annual 
Benjamin N. Cardozo Lecture, to be delivered by The Honorable 
Edmund H. Lewis, Associate Judge of the Court of Appeals of the 
State of New York. Judge Lewis will speak on The Contributions 
of Judge Irving Lehman to the Development of the Law. 
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The Calendar of the Association 


10 


13 
16 


for April and May 


(As of March 29, 1951) 


Dinner Meeting of Federal Legislation Committee 
“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Committee on the Domestic Relations Court 
Dinner Meeting of Committee on Real Property Law 
Meeting of Section on State and Federal Procedure 
Meeting of Committee on State Legislation 


Dinner Meeting of Executive Committee 

Meeting of Joint Committee on Lawyers’ Placement 
Bureau 

Meeting of Section on Wills, Trusts and Estates 


Meeting of Section on Taxation 


Dinner Meeting of the Committee on Municipal Affairs 

Dinner Meeting of the Committee on Professional 
Ethics 

“On Trial’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Special Committee on Broadcasting 
Meeting of House Committee 


6th Annual Association Night Show 

6th Annual Association Night Show 

Meeting of the Library Committee 

Meeting of Section on Trade Regulations 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 
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Dinner Meeting of Committee on Medical Juris. 
prudence 
Meeting of Section on Trials and Appeals 


Forum on Nationalization Decrees, 8:00 P.M. Auspices 
Committee on Foreign Law 

Meeting of the Committee on Admissions 

Dinner Meeting of the Committee on Insurance Law 


Dinner Meeting of the Committee on Bankruptcy and 
Corporate Reorganizations 

Dinner Meeting of the Committee on Courts of Superior 
Jurisdiction 

Meeting of Section on Labor Law 


Dinner Meeting of Committee on Copyright Law 
“On Trial”’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Tenth Annual Benjamin N. Cardozo Lecture. “The 
Contribution of Judge Irving Lehman to the De- 
velopment of the Law.” Speaker, The Honorable 
Edmund H. Lewis, Associate Judge, Court of Appeals 
of the State of New York. 8:00 P.M. Buffet Supper, 
6:15 P.M. 


Meeting of Section on Corporations 


“On Trial’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Opening of Art Committee’s Exhibition of Paintings 
and Sculpture by Members of the Association 
Meeting of Section on State and Federal Procedure 


Dinner Meeting of the Executive Committee 

Meeting of Joint Committee on Lawyers’ Placement 
Bureau 

Meeting of Section on Wills, Trusts and Estates 


Round Table Conference. Guests: The Honorable John 
R. Bartels, The Honorable Paxton Blair, The Honor- 
able Edwin L. Garvin, The Honorable Samuel 
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Marshall Gold, The Honorable J. Vincent Keogh, 
The Honorable Irving L. Levey and The Honorable 
Matthew M. Levy, all now or heretofore Justices of 
the Supreme Court of the State of New York and 
members of the Association’s Special Committee on 
Round Table Conferences. 

Meeting of Section on Economics of the Legal Profes- 
sion 

Dinner Meeting of the Committee on Federal Legisla- 
tion 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Annual Meeting of the Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 

Meeting of Special Committee on Broadcasting 

Meeting of House Committee 


Meeting of Section on Drafting of Legal Instruments 


Dinner Meeting of the Committee on the Domestic 
Relations Court 

Dinner Meeting of the Committee on Professional 
Ethics 

Meeting of Section on Trade Regulation 

“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Address by Sir Gladwyn Jebb, K.C. Topic to be An- 
nounced. 8:00 P.M. Buffet Supper 6:15, P.M. 


Meeting of the Committee on Admissions 
Dinner Meeting of the Committee on Insurance Law 
Meeting of Section on Labor Law 


Meeting of the Library Committee 
“On Trial”—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 


Meeting of Section on Trials and Appeals 


Meeting of Section on Corporations 


“On Trial”’—Television Program, WJZ-TV (Channel 
7), 9:30 P.M. 











Law and the Balance of Power 


in the Community 


By JAMES WILLARD Hurst 


The topic which I have elected carries the penalty that in a 
short space one can scarcely consider it without seeming a 
cocksure dogmatist. But the historian can scarcely be a dogmatist 
these days, if only because of the position at which he stands in 
the social sciences. In a college catalog of seventy-five years ago 
you will find one heading, usually “Moral Philosophy,” which 
was the catch-all for everything which today we call political 
science, history, economics, social psychology, anthropology, and 
sociology. Behind the division of “Moral Philosophy” into these 
several disciplines has been an effort toward scientific inquiry, in 
the most literal sense of the term. The political scientist, econo- 
mist, sociologist, each is essentially doing one of the things the 
scientist has always done—learn by abstraction. That is, he takes 
out of a situation for separate study the political element, or the 
economic element, or the element of social interplay. Where 
does that leave history as a field? As we proceed in this learning 
by abstraction, it becomes increasingly important to have some 
people seek skill not in another abstraction, but in putting the 
pieces back together again. The historian’s job tends today toward 
taking the abstracted learning of brother disciplines and trying 
to apply them to give new insight into the historian’s old job, 
always the inherently impossible job, of trying to see the whole 
event. This means, not trying to see the political aspects of it, or 
the economic aspects, but to see what happened, in all the di- 


Editor’s Note: Mr. Hurst, a graduate of the Harvard Law School, is Professor of 
Law at the University of Wisconsin. He served for a time as law clerk to Mr. 
Justice Brandeis. Mr. Hurst is the author of “The Growth of American Law.” The 
lecture published here was delivered at the House of the Association under the 
auspices of the Committee on Post-Admission Legal Education, Ralph M. Carson, 
Chairman. 
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mensions of human activity. A corollary for the legal historian 
is that legal history must move beyond studies in the history of 
trespass on the case, to the study of law in its interaction with the 
life of the society around and about the law. Again, it is an 
inherently impossible job; but we have learned much in one 
science after another from tackling inherently impossible jobs. 
However, there are prospects which should make any historian 
no dogmatist. 

A convention of our day is to remark how our knowledge of 
human relations has lagged behind our knowledge of physical 
and biological science. Less often is it adequately emphasized 
wherein that lag consists. It does not consist merely in the fact 
that the physical or biological scientist has made more application 
of his knowledge. That expresses result and not cause. One 
real difference is that the physical and biological sciences have 
occupied themselves profoundly in asking questions about 
questions, which is the hardest of all parts of knowledge. If you 
know what are the important questions, finding answers is rela- 
tively easy. The hardest thing to know is whether the question to 
which you apply yourself is worth answering. From which a 
second corollary for legal history is that our primary concern must 
be to ask, what are the significant questions to which legal 
history should address itself. 

This essay puts the hypothesis, that one significant inquiry, 
in the study of law in American life, is to ask, what has been the 
relation of law to the balance of power in the community. 

In this connection, by “law” I mean the behaviorial side of 
law: what men of law have done, how they have acted, and how 
the community acted and reacted. This theme stresses law as overt 
act rather than as ideal. Ideas certainly come into the picture, 
insofar as they influence action. But when we talk of balance of 
power we are dealing very much in the world of overt behavior. 

By balance of power, I mean the allocation of decision making 
in the society: who has The Say, who tells of whom—again, in 
terms of overt behavior. 
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My subject is the relation of law to the balance of power in the 
United States. This is out of no parochial insistence that only 
the United States is of interest, but simply in obedience to the 
permissible limits of this essay. Of course when you talk of any 
aspect of the history of the United States, you cannot be parochial 
and talk sense. Inherently, your terms include at least a good 
deal of the history of the 300 years preceding the founding of 
Jamestown. We are all imigrants, we all brought with us a good 
deal of intellectual freight which is part of what we mean when 
we speak of things “American.” Nor can you dissociate foreign 
affairs from the history of law in the United States. The Loui- 
siana Purchase was one of the great balance of power strokes in 
our law and life. It was this not merely from the aspect of foreign 
relations but as a wise use of the power of the organized com- 
munity to affect the internal balance of power. Opinions differ 
on how real was the danger that the trans-Allegheny population 
might have seceded from the Union to look after their own in- 
terests down the Mississippi Valley and in the Gulf. Certainly, 
however, the Purchase decisively ended the threat. 

There is a strong presumptive case for the hypothesis that the 
allocation of decision making has been a theme of importance in 
our community. Almost our only axiom about human relations, 
is that tomorrow will not be the same as today, that the most re- 
sistless current in men’s lives is change in human relations. The 
axiom doesn’t carry you very far, for it is very ambiguous. Change 
could be circular or straight-line. Perhaps things only happen ina 
great circle; perhaps the appearance of change is an illusion. Men 
of Toynbee’s reach of imagination do a service in airing out the 
dusty corners of our imaginations, with ingenious theories of 
regular successions in history. But on the evidence to date, the 
most plausible hypothesis is that change in human affairs moves 
in a staight line, that there is never any turning back, that the 
same thing never happens twice. If you take that as your hypothe- 
sis, it emphasizes that as this relentless process of change moves 
forward, the timing, pace, reach, and depth of change will present 
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very serious strains on the effort to live together in a human com- 
munity. The relentlessness of always novel change puts prime 
importance and social value upon the question, how does a com- 
munity make the decisions which change enforces. Novel, relent- 
less change means that men must always be exercising “the 
sovereign prerogative of choice.” 

How of our time? Under the foregoing hypothesis the problem 
of the allocation of decision making should have been a major 
concern in the United States. Indices of change suggest that 
change in human affairs in the past 300 years has moved at a pace, 
with a reach, at a depth unprecedented in the preceding 1000 
years; that change in the past 150 years vastly accelerated over 
change in the preceding 150 years; that change in the past 75 years 
vastly accelerated over change in the preceding 75 years. One of 
the key elements in the social climate of the goth century is that 
for three centuries now western civilization has lived in an atmos- 
phere of consistantly accelerating change, which has pushed the 
problem of the location of decision making power to the very 
heart of the problems of having an organized community. 

This is still quite abstract. To make it more concrete, consider 
the centers of social cohesion in our society. Three of them are 
close to our personal living: (1) the family, (2) a man’s job, and 
(3) the use or enjoyment that a man gets out of his livelihood— 
man as a consumer. Four centers of human interest and activity 
are a little farther away from home: (4) man’s relation to the 
tough, informal, underlying organization of the community— 
caste and class; (5) his relation to the formal organization of the 
community—law, government; (6) his relation to the process by 
which we teach young barbarians how to be social beings, in- 
ducting them into both the formal and informal organization of 
the community—education, the school; and finally (7) man’s 
organized relation to the supernatural—the church. 

How does the record look, in a quick inventory? As you take 
stock of these centers of human interest, it becomes plain that 
western society, particularly the Anglo-American community, 
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and most particularly of all we in the United States, have been 
preoccupied to a rather startling degree in all of these major areas 
of human living with problems of allocation of the balance of 
power. 

Consider the family: The married woman’s property acts, the 
extension of the suffrage, the equalizing of the balance of power 
between spouses by liberalizing of divorce—these have been 
major centers of legal as well as social controversy, in our legal 
history of the last century. Of course this was a case where law 
mainly ratified change which originated outside law. For ex- 
ample, the legal history of domestic relations in the United 
States must pay its respects to Mr. C. F. Kettering. Mr. Kettering 
provided the automobile with a self-starting device so that female 
muscle could start a car going as well as male muscle; thereby he 
contributed to pushing women in our society into a different 
position which the law has more or less tended to recognize. The 
same thing could be said for the men who invented the sewing 
machine or the typewriter. The pressures here largely came out 
of technology. But the law found itself bound to ratify those 
pressures. Some of the pressures came out of the secularism which 
was set afloat by the Reformation, affecting the notion of woman's 
relation to her appointed lord. 

Or, consider the relation of parent and child. The abolition 
of primogeniture, the rule against perpetuities—to look only at 
the upper brackets of society—were law’s ratification of a new 
claim of the young to independence of the old. Affecting the 
whole society was the development of the compulsory public 
school, which I think we have only very little recognized as 
perhaps the most pervasive form of administrative law in our 
society. More adjudication gets done every day in the public 
schools of a town than in all its courts. The compulsory public 
school system spelled a tremendous shift in the balance of power 
within the family. Here the organized community reached into 
a domain that had been peculiarly that of parent and child, and 
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took over increasing areas of that domain. Again in large part the 
law ratified pressure from outside. The economy needed more 
literate and skilled producers and consumers. The increasing 
status of the child as against his parent—which is a matter of fact 
as well as of law in the average American family—was in part a 
product of technology which put a new value upon youth in the 
labor force. It was a product, too, of the mobility of our society: 
of the technical and social ease of movement, which made it 
possible for son to tell off father and head off on his own for 
strange parts and into a new occupation, in a fashion unknown 
in an older European society. 

The job aspect of life, seen in relation to the balance of power, 
presents a bewildering range of issues. Our society has been very 
largely oriented around livelihood around the job. In this area, 
again, the law has ratified or channeled change, rather than origi- 
nating it. 

Capital scarcity was a basic fact in our 1gth century history. 
We were all the more conscious that we were relatively poor in 
capital, because our environment made us very conscious of our 
limitations. We had a rich, undeveloped continent, of tre- 
mendous possibilities. We were little hampered by old insti- 
tutions; there was no encrusted society here in which merchants 
or industrialists must fight to overrun restrictive guild regu- 
lations. Because the opportunities were so great, we were the 
more sensitive to the annoying limitations of what we could do 
with the capital we had at hand. Capital scarcity was naturally, 
therefore, in the background of a good deal of 19th century legal 
controversy. The law had to take account in various ways of prob- 
lems of access to capital. Our public domain policy, or lack of 
policy, reflected this. Probably few men made much money out 
of land speculation in 19th century America. Most land specu- 
lators failed to realize on their opportunities because they didn’t 
have the capital to carry the land long enough to make it pay off. 
Those whose power position was really affected by our public 
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domain policy were not so much the land speculators, as the 
people who speculated in the movable natural resources of the 
land—timber and minerals—and the railroad promoters. 

Access to credit was another capital scarcity problem. Why, as 
early as the 1830's, do we have a banking controversy that raises 
such passion as was stirred by Jackson’s attack on the Second 
Bank of the United States? Our sensitiveness to capital scarcity 
made the position of a central bank early a matter of prime im- 
portance in determining the balance of forces in our community. 

Access to capital was only part of the picture. Another part 
was the durable theme of debtor-creditor tensions. Our law is 
studded with controversies over moratoria, stay laws, abolition 
of imprisonment for debt, regulation of small loans, usury con- 
troversies, the position of the currency. Our battles over control 
of the currency were primarily over adjusting the balance of 
power between creditor and debtor section and elements in the 
country. 

Of course, there was always a close link to the factor of size. 
United States history can never get away from the importance 
of our great physical area, which in itself makes many phases of 
our growth so different from that of England. In this aspect 
capital scarcity showed itself in tension over our domestic im- 
perialism. Ever since we came to any thing approaching maturity, 
certainly ever since the days of Jackson, we have had within our 
own borders a running battle between mother country and 
colonies. Wisconsin was a colony of New York and Massachusetts 
during many igth century years. Later on Wisconsin grew up 
a little bit to the status of becoming to some extent a capital 
supplier, and the colonies became the Dakotas, let us say, or 
Oklahoma. But we have always had inside this country large 
areas, primarily raw materials producing areas, which have felt 
themselves essentially in the position of colonies vis a vis the cen- 
ters of capital upon which they very reluctantly depended. The 
legal reflections of that are clear enough. Henry Clay’s American 
System was the effort of a shrewd conservative to keep this tension 
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between the imperial East and the colonial West from breaking 
out into too strong conflict. In a later day, we had the same 
conflict in a rawer form in the Bryan period. 

Capital scarcity, then, played on our law very powerfully 
through the 19th century as a source of balance of power conflicts, 
regarding access to capital, debtor-creditor relationships, internal 
imperialism. 

Consider one other of the many problems centering on liveli- 
hood: the central place of the market as an institution. The most 
real meaning of laissez-faire in our society was our deep adherence 
to the institution of the market as the device to determine where 
economic decision-making should rest. There is no greater myth 
than that there was some golden age in which we were a laissez- 
faire people in the sense that we had a definite, self-conscious 
policy to minimize the intervention of law in the economy. 
Americans have always been very eager to use law for formative 
purposes in the economy. But we did have deep faith that it 
served the general welfare to have law supply the procedures and 
framework of the market, and protect it, as a means to dispersed 
but effective power. 

In all this we regarded our problems primarily from pro- 
ducers’, not consumers’, points of view. The aggrieved persons 
who pressed hard for regulation of railroads were primarily pro- 
ducers,—farmers, small shippers, manufacturers. Then there is 
the anti-trust theme. The Sherman Act is a very puzzling phe- 
nomenon, with its stubborn vitality, so that although like Chris- 
tianity it is almost never really tried, no politician wants to come 
out ever and urge that we forget about it. Back of this symbol is 
the potency of this idea of the market as a key institution of our 
society, because of the dispersion of power that it effects. 

The field of consumption presents the newest arena of balance 
of power issues. I have said that we were quite naturally a pro- 
ducer-minded people through most of our history, until a gener- 


ation ago. Short of capital, with urgently great opportunities to 
produce, with a continent to subdue, no wonder that 19th century 
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America was preoccupied with the producer's job, and that 1gth 
century law had comparatively little to say about the consumer, 

In the goth century a different temper begins to show itself, 
Some people view it as a degeneracy of moral fibre, in men who 
want security and gifts from government. A better estimate may 
be that we are seeing the growth of consumer consciousness in a 
nation which had formerly thought of itself primarily as pro. 
ducers. We had a new kind of society after 1870, a mass-urban 
society, of concentrated industry, with masses of people de- 
pendent on wages and salaries for their livelihood. People made 
new demands on law out of the experiences of this new society. 

One legal reflection of this was the rise of the administrative 
process, as the law’s reaction to the growth of consumer conscious- 
ness. The consumer interest has been the most amorphous force 
among us; it is hard to pick it out at any point, except in the 
activities of certain modern administrative agencies. Even there 
it is hard to get the picture in focus; for one thing, administrative 
agencies tend to become producer-minded with age. 

Related, was the growth in security-consciousness of our 
people. The symbols to which 19th century public discussion 
turned, compared with current political discussion, make plain 
that the pattern of American values has shifted toward a greater 
stress On security, compared with our grandfathers’ stress on 
venture. Is this, again, evidence of degeneracy of moral fibre, or 
of something more matter-of-fact? I suggest that it is the matter- 
of-fact more than the moralistic aspect that is important; that 
again there is here reflected the natural pattern of a society in 
which more and more people see themselves primarily as con- 
sumers. As consumers, they think of enjoyments, as producers 
they thought of self-denial; the Calvinist self-denial philosophy 
was a producer’s philosophy of life; Americans, as they think of 
themselves as consumers, make new demands on law. Hence, for 
one thing, you get the marked demands on government to do 
something about the business cycle. It seems plain that in the pre- 
dictable future no major political party will think of going to the 
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people with the appeal that we should leave a depression to work 
itself out. As to this sort of thing, we are on a new plateau of 
political debate, reflecting changes in demands made on law to 
affect the location of decision making in the society. 

Caste is not as difficult to appraise from this balance of power 
standpoint as is class. We have one conspicuous caste problem. 
It is evidence of how central is the balance of power idea to our 
social thinking, that Americans have been so uneasy in conscience 
about the Negro. It doesn’t go down well with our tradition to 
see any one value—white supremacy—made the overriding value 
that it has been demanded to be in some parts of the country. 
When you deal with this problem of dispersion of power in the 
community, you are dealing with one of the root traditions of 
our legal order; we’re very uneasy when we confront any funda- 
mental denial of it. Class is harder to discuss realistically. A dis- 
tinguished American sociologist, close to the European tradition, 
objected to the term when I asked some questions one day about 
“class” in our society. ‘““Americans don’t know what class is, com- 
pared with Europe.” Certainly some of our bitterest disagree- 
ments seem more of the character of family feuds, than inter-class 
struggle. The more one looks at the famous Hamilton-Jefferson 
controversy, the harder it is to make a convincing class analysis 
of it. Our agrarian radicalism doesn’t fit well into a class analysis, 
because in their own minds our farmers have not been farmers 
but businessmen, land speculators. Our successful 19th century 
farmers aimed largely to make money by developing land to 
speculate on a generally rising market for real property. Farm 
politics today inherits that tradition. Like most of our society the 
farmer has been middle class in his thinking. In our conception 
of ourselves we are a middle class community. 

However, there are some comments to make on class, law and 
the balance of power. 

We have had no landed gentry. Is that due to law? Some 
notable steps in law bear on this. Jefferson put into early legis- 
lation the precedent that we would not have primogeniture. The 
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New York constitutional convention of 1846 wrote one of our 
most clearcut declarations in favor of free alienability of land, 
when it abolished copyhold tenure. Shall we say, then, that “the 
law” determined that we should have no landed gentry? It is not 
a plausible argument. We had too much land to permit a landed 
class to endure; Jefferson and the New York convention were 
ratifying rather than creating facts. 

We have had no military class, at least until our time. We 
wrote into the Bill of Rights such provisions as those forbidding 
the quartering of troops without the householder’s consent, and 
the right of the citizen to bear arms, representing the proposition 
that the civil should be superior to the military arm. The first 
major Congressional investigation asserted civil control of the 
military, in the inquiry into the causes of General St. Clair’s 
defeat at the hands of the Indians. Shall we say that the law is 
responsible for the fact that our class structure has not included 
a defined military class? It seems hard to say so. Our army was 
small; Americans of the 19th century had a position, vis a vis the 
military, that made it very difficult to have a military class; the 


military had no monopoly of armed skills or means during most 
of the igth century. Our modern concentration of technological 
force in the hands of a military bureaucracy may face us with 
challenges we have never known, to the tradition of civil 
supremacy. 


We have had no clergy as a distinct class, no clerical bureauc- 
racy. Again, the law stepped in with dramatic emphasis: 
Jefferson again, with his Statute for Religious Toleration; the 
First Amendment; our tradition of separation of church and 
state. But, did law make this situation, or did we not have an 
established church because society was too fluid, land, again, was 
too plentiful. Compare Tom Jones, with its picture of the way 
in which the local person could play in with the neighborhood 
squire to run the show in 18th century England. The parson and 
local squire could not well play those roles in a country where you 
could hike out and find yourself cheap land over the Cumber- 
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land Gap. Moreover, in a country so raw and new, purses were not 
full enough to permit the luxuries of much of a church hierarchy. 

We have had no bureaucratic class in our society up to date. 
We ratified that social decision with special firmness in the days 
of Andrew Jackson. But again the initiative was not in the law. 
In fact, the law suffered one of its most disastrous defeats in this 
aspect of our history. The bar, specifically, was almost completely 
deprofessionalized starting about 1780. The low point perhaps 
was reached in mid 1gth century when Indiana declared in its 
constitution that any person of good moral character could be 
admitted to the practice of law. Here was the symbol of a great 
depreciation of the expert which is a phase of the deep running 
anti-intellectualism of our popular tradition. That was not law- 
created. It came out of the every-day experience of people who 
were accustomed to being jacks of all trades and on their own, 
and who were plain folks and distrusted men of fancy language 
and good clothes. This distrust of the expert had deep impact on 
the power structure of our society. It was a very real selective 
factor in deciding who could become a political power. Law 
finally seemed to give some answer to it, seemed to move to redress 
the balance: we had the civil service reform of the late 19th 
century. Shall we say then that the law by fiat said, “Let there now 
be expertness in the running of our society”? Once again, that 
doesn’t sound too convincing. The civil service reform quite 
clearly was pretty much thrust upon the legal system from with- 
out,—thrust upon it by the pressure of facts, the same facts which 
in our day have spawned a host of variously named experts in 
our business bureaucracy as well as in our governmental bureauc- 
racy. Now we have management engineers, personnel coun- 
sellors, public relations experts. There is a percentage of sham 
in most of these things. But they add up, too, to an impressive 
shift in institutions. What was behind this sprouting of special- 
ists? Just as the law in its civil service reform, so this general 
tendency to specialization reflected the relentless pressure of the 
development of a society that became harder and harder to under- 
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stand and manage. If only because the society grew to involve so 
many interlocking elements, it had to put new premiums on 
special skill. If out of this some see the first signs of a bureaucratic 
class, how much weight can we assign the law in the development? 
It would seem, not a great deal. 

Do we have a plutocratic class? We experienced the develop- 
ment, almost overnight, after 1870, of a remarkable group of 
men when the best of our talent went into the field of private 
policy-making in the economy. Almost certainly 75 years earlier 
Andrew Carnegie would have been in the Cabinet. But the only 
natural place for a Carnegie in the late 19th century was to put 
together a steel works. Alexander Hamilton, 75 years later, would 
almost certainly have headed a steel works, but in his own day he 
very naturally was in the Cabinet. What had happened? A great 
deal of political turmoil of the late 19th century came over the 
feeling that many good people had that the law grievously failed 
to hold the balance of power, and permitted a small group of 
men to grasp into their hands a vast social increment of wealth 
and power, without holding them to social account therefor. 
Certainly we confronted by 1900 the fact of unprecedented con- 
centration of power in private hands. To that fact above all traced 
the consequence that change moved faster in the last 75 years 
than in the 75 years preceding. Because of this fact of the balance 
of power, about 1870 we turned one of the sharpest corners in 
our whole history. Again, however, the law’s role seems largely 
negative, largely one of default not of creation. 

Labor as a class is still one of the most puzzling aspects of our 
society, because of the fluidity of Americans social conceptions. 
We still are not sure whether we have a labor class or not. A good 
deal in the behaviour of organized labor as it has come to power 
in the last generation suggests that it may turn out to be more 
“bureaucratic” than “labor” in temper. Like the top bureaucracy 
of big business, the top bureaucracy of labor may turn out to be 
a very specialized sort of group that you can’t call capital or labor 
but rather Administration. 
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The law itself scarcely needs a word in this connection. In our 
tradition, the relation of men to their government has always 
been conceived in balance of power terms. So much so that we 
almost define law as a balance of power. To us a legal system is a 
system where power is held in balance. That is our inheritance 
from the Parliamentary Revolution. 

The schools have been deeply involved in balance of power 
probelms. There is the relation of school and family. The com- 
pulsory education laws were a legal adjudication of a power 
conflict in our society. School, family, and church also interact. 
The law has had to adjudicate a conflict there, and has come out 
with the conclusion that the secular society shall not be allowed 
to have the last word: That as between family, church and organ- 
ized secular society, the family shall be allowed to accept the 
church’s claim to educate the children. 

A newly emerging area of balance of power conflict affecting 
the school is pretty clearly in the realm of class. If we have had 
very little in the way of rigid class lines in our society in the past, 
the evidence mounts that class lines are becoming more marked 
and rigid. Insofar as this is still not so, insofar as we are keeping 
the fluidity which was such a deep characteristic of our society 
throughout the 19th century, the avenue of escape is through 
education. Thus from another standpoint the compulsory public 
school may be one of the most potent legal controls in our society. 

Until recently we would have said that the church presented 
the most cleanly adjudicated balance of power issue in our 
history. We thought we had something called separation of 
church and state which was so definite you didn’t need to define 
it. We've discovered that isn’t quite true. Certainly in part the 
tradition is clear. By separation of church and state our law 
ratifies one very clearcut decision out of our history, which is 
that there shall be no established church. What does that mean? 
Clearly it has meant that the power of the politically organized 
community shall not be put on the side of one clerical group at 
the exclusion of others. Only a little less clearcut but still quite 
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definite, our tradition tells us the law shall not intervene to give 
the law’s favors to several to the disfavor of other church groups; 
there shall not be multi-preference. 

But we have learned that there are new conflicts, which baffle 
us. Probably they come mainly from two new factors. One is mass 
communication. In a time of increasing devices for creating mass 
opinion, and increased sensitivity to mass opinion, the church has 
emerged as a new political power. The high point, on the Protes- 
tant side, was the arrogance of the Anti Saloon League. The high 
point on the Catholic side has been more directed at education, 
formal and informal. In either case we face a rather new problem 
—a political one: shall churchmen, if they inject themselves into 
policy issues of the secular society, occupy a special position, 
immune from attack, or shall they, unchecked, exercise the 
peculiarly great power which their status may give them. 

The other new factor has been the increasing service role of 
the state. Like other interests, the church has wished that it 
might receive some of these services, directly or indirectly. Does 
the separation of church and state mean not merely that the state 
may not discriminate, but that it may not even favor, equally, all 
religions? We are still hammering out an answer to this. 

As one looks at these seven areas about which our life in society 
has tended to cluster, it is striking how much concern there has 
been in all of them over the allocation of decision making, and 
how often that concern has refiected itself in law. 

Do any organizing trends emerge from this inventory? What 
social values have we declared, out of this concern with allocation 
of decision making? 

In the past 300 years, and more especially in the last 150 years, 
our society put a very high value on the wide dispersion of power 
in the community. Is that a tautology? Is dispersion of power a 
synonym for balance of power? I think it is not tautologous, 
because we developed a rather special meaning to this principle. 

When we put a high social value on dispersion of power, we 
meant that to run from top to bottom of our society. We were 
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not to have a balance of power created from above by some 
benevolent power, which would impose an allocation of power 
on all lesser powers. We meant that there should be no single 
source of legitimacy in our society; there should be no single 
source of moral, political or social influence more potent than all 
the others. We wanted a pluralistic sort of society, a society in 
which power was very literally dispersed, so that there was no 
hierarchy of power, at least no hierarchy to the extent that there 
was no one source of power that was superior to all the others and 
imposed relations among themselves upon the others. 

This is a clue to the very puzzling phenomenon in American 
life of our so-called “lawlessness.” One of the glib tag-words 
which you see in editorial discussions about law and its role in our 
society is apt to be the claim that Americans are somehow a 
“lawless” people. It is a very shoddy generalization. One of the 
many aspects of the reality of that problem is that Americans 
have held as a deep social value this notion that power should be 
widely dispersed, that among other things law itself should be 
regarded as only one among several centers of power in the 
society, and that law itself should be capable of being called to 
account. That is not what the editorial writers ordinarily mean 
by lawlessness; on the other hand it is an attitude in community 
opinion which can’t help but have rather definite consequences 
upon how people behave toward their formal organs of law. 

Dispersion of power, then, in the sense of a pluralistic society 
with no one over-riding superior power, has been a primary 
value. 

What have been the means to this end? I think it is possible to 
reach at least one generalization, which is the one I have sug- 
gested as I have gone down the inventory: The role of law, by and 
large, has been that of legitimizing, validating, ratifying the 
existence in society as they sprang up, of new centers of power. 
The role of law has been by and large to welcome the creation of 
new centers of power in the society. 

That in itself was a technique which came to the law from 
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outside. It was not law-created. It was certainly in part a creation 
of the great scientific, technological, mercantile development 
which began with the Commercial Revolution, and which created 
the middle class. Where did this emphasis on dispersion of power 
come from in England of about 17th century? The commercial 
and then the industrial revolution created a class of men who 
were able to talk back to king, and church, and military, and 
landed gentry, because these new men found that they enjoyed 
a new source of power which emboldened them to independence. 
They did not have to depend on inherited land, or inherited mili- 
tary status, or on being friends of the king. They had found them. 
selves a new ground on which to stand, out of the economic oppor- 
tunities which the commercial and the industrial revolution let 


loose. 

The Reformation did a similar thing. From outside the law, 
the Reformation created new centers of power, as it broke up the 
unity of the church. Along with, out of these factors came the 
great wave of secular thought and secular feeling, the here-and- 
now-ness which so characterized western civilization. People lived 


in a more worldly temper, with less and less concern for the here- 
after. 

All of this came primarily from outside the law. It came in the 
first place from changes in the material standards of life let loose 
by science and technology. It came in large part in the United 
States from the peculiar phenomena of growth which so marked 
the 19th century here, a special compound of social dynamics, 
shaped by the sheer size of the country, the richness of its natural 
resources, the lack of any previous hampering institutions and 
the tremendous fact that for 300 years we steadily increased in 
population. For anyone speculatively minded, this all meant that 
there was no surer bet than to bet on the increment of socially 
created value in a rich undeveloped country whose population 
was always on the upcurve. 

Population growth began to slow down by the goth century. 
Material progress, continued to be a highly dynamic element in 
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our society. But there were new factors that promised to affect the 
balance of power too. 

There was much that was impersonal in human relations in the 
goth century United States. It was the impersonality of a society 
that had based its institutions largely on the market, which is a 
very impersonal institution. But it was an impersonality brought 
to peculiar pervasiveness by the predominance of urban living. 
This did not just mean metropolitan-scale living. We now had 
many modest sized cities which were larger than was the capital 
of the country when the United States became a nation. Even in 
cities of the fourth rank of population, we experienced an im- 
personal tone of living that would have looked very strange to 
our great-grandfathers. 

The scale of organization on which we operated penetrated all 
of our lives. We lived beyond with huge complexities, like 
modern trunk-line railways, distribution systems for food, pro- 
duction systems to turn out automobiles. 

The tremendous scale of such social organizations was reflected 
in two things that had great balance of power implications. First 
it was reflected in our time in a decreasing sense of belonging- 
ness among people. People lost much of the sense of community 
with one another. They lost a sense of status; they didn’t know 
quite from where to derive the necessary self-respect that every 
human being wants from knowing that he has a meaningful role 
in his society. A plausible hypothesis to explain the grip Hitler 
obtained so quickly upon the lower middle class German was 
that he offered to people desperately seeking status, a role, a 
spurious one, but a place, a function. 

As law men we must be concerned with the fact that in an 
impersonalized society tremendous new leverage is given to the 
demagogue, to the man who can hold out to large masses of 
people the promise of a meaningful role in society. 

Another element in the modern balance of power picture is 
the bureaucratizing of our society, the rigidifying of our pressure 
groups particularly. The igth century saw nothing like the 
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bureaucratized pressure groups of the mid-goth century, with 
their permanent paid staffs and their well-organized lines of 
“education” of their membership and their crystalization of 
policy. That offered a new phenomenon with which we haven't 
yet learned to deal. Gropingly, we have begun to deal with it in 
part by deliberate legal promotion of new centers of loyalty in the 
community. I don’t mean loyalty tests. I mean the TVA’s self- 
conscious effort to effect agricultural policy by enlisting the co- 
operation of local farm groups. I mean our modern law of labor 
relations. Americans 50 years from now may assess quite differ- 
ently from ourselves the significance of the law’s new-style entry 
into the field of labor relations. They may see that the long-range 
significance of the Wagner Act had little to do with the bargain- 
ing contract; in perspective it may appear that the most important 
thing the law did when it stepped in to support trade unions was 
to combat the disintegrating tendencies in a mass urban-in- 
dustrial society, to say that there was a community value in 
organizations which offered to men, lost as individuals in this 
mass, a new center about which they could gather and feel that 
they participated in the decision-making of the society. 

There is a new element in the picture, too, in the factor of 
knowledge or expertness. A new problem in our balance of 
power situation has been the increasing importance of the expert, 
and the conflict in the democratic tradition between our ideal- 
ization of the amateur, and the strong necessity for using the 
expert. 

So far we have not reached a satisfactory resolution of this 
tension. Law shows some efforts to meet the problem. The en- 
hanced role of education is partly a response to a social situation 
which puts increasing demands upon expertness. Another re- 
sponse has been the increasing fact-finding role of government. 
The combined resources of all of the foundations which in the 
last generation poured money into scientific research was a drop 
in the bucket compared to research promoted by federal and 
state tax moneys. No social science research organization in the 
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country was comparable in scale and scope of operations to the 
Bureau of the Census. Every great anti-trust prosecution was in 
some degree a governmentally subsidized fact-finding expedition 
to find something more about what made the machinery of 
society turn over the way it did. 

Concentration, finally, had its peculiar meaning for goth 
century America. Where did power become cencentrated in the 
last generation or so of our society? Certainly not in the family, 
nor in the church, nor in the school, nor in the consumer, not in 
caste or class. In Government? There was a tendency toward 
great centralization of power in the federal government. This 
tendency was partly the product of relentless facts. It was partly 
the product of the defaults of the states. Take one example of the 
latter factor that is close home to a university campus: It would 
be very hard to persuade a typical state legislature to increase 
three- or four-fold the money appropriated for research. Probably 
about ten years from now indignant protestants for states’ rights 
will cry out against the monopolizing of scientific research talent 
by projects sponsored under the National Science Foundation of 
the national government. If there should be a measure of truth in 
the protests, how important will have been the relentless facts 
and how important the defaults of the states, in bringing about 
the situation complained of? 

Appraisal of the balance of power among the branches of 
government is hard for us just now, because we live still so much 
under the shadow of President Roosevelt. Because of the drama 
of the New Deal years, we tend to exaggerate the extent of con- 
centration in the executive branch. There is much more vitality 
in the legislative branch than we are apt to credit,—though often 
undisciplined vitality. Perhaps there has never been a time in 
our history when power was more in balance among the major 
branches of government than in the past 20 years. The most 
marked shift has been in regard to the courts. The courts have 
been moving, and probably permanently, out of the area of 
general policy making. In our lifetimes we seem unlikely to see 
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any rebirth of the institution of judicial review of the consti- 
tutionality of legislation on a scale remotely comparable to that 
of the years 1870-1930. On the other hand, in our increasingly 
administered society, another function of the courts may mount 
to first position, the protection of the individual in the appli- 
cation of the laws; as part of this trend, the honored positions of 
the Bench may be less those of the appellate than of the trial 
bench. 

The greatest imbalance of power in modern United States 
society has been the concentration of decision making in 
“private” economic groups. In some aspects surely, the Sherman 
Act is one of our great lost causes. The era of “trust busting” is 
gone; the enthusiasm has gone out of attacks on “unfair” 
practices, which are felt to deal with factors of secondary im- 
portance. Our antitrust philosophy seems moving into a new 
rationalization, that of the open door, to keep open the channels 
of innovation. Current antitrust policy thinking seems close to 
the analysis favored by Professor Schumpeter: if you keep the 
door open to the new man or the new idea, you will not for long 
have a serious imbalance of power, because the new man or ideas 
will come in while the older men and institutions rest complacent 
in their past, and the power structure will be upset where it needs 
to be. Innovation is probably to be the antitrust watchword of our 
time. It may express a good theory, but probably no more all 
sufficient than any hypothesis that has preceded it. For the prob- 
lem is a very complex one, with no one answer. 

The deepest, most alarming problem in the sphere of “private” 
economic power is that we have more and more got into the 
position where labor, argiculture, finance, industry have become 
worlds unto themselves, bureaucratized entities. As such they 
often seem not so much to interact with one another as to re- 
bound from one another with minimum contact. 

Inertia is the single greatest factor which an inventory of our 
balance of power problems shows; most balance of power prob- 
lems have been the product of default. Second, the inventory 
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suggests that our generation must rethink what it means and feels 
about this ambiguous concept of ‘‘planning.” Surely we are going 
to have to move out of a state and temper of mind in which the 
words “plan,” “planner” and “planning” are political epithets, 
into a situation where they are taken as more objective de- 
scriptions of necessary social processes. This means a generation 
which may call lawyers—professionals in the allocation of power 
—to a challenge which may literally be called the challenge 
of constitution making for the society. The bar stands on the 
threshold of a generation in which lawyers have a greater op- 
portunity to make the constitution of the society than did the 
classic generation of 1789. 











Review of Recent Decisions 
of the United States Supreme Court 


By Howarp C. BuscHMAN, JR. and Frep N. FisHMAN 


Reconvening after a six-weeks recess, the Supreme Court on February 26 
handed down seventeen opinions including major decisions in the labor 
law, administrative law and antitrust law fields. Five of the more significant 
cases have been selected for review in this issue. 


AMALGAMATED ASSOCIATION OF STREET, ELEC. RY. 
& MOTOR COACH EMPLOYEES V. WISCONSIN 
EMPLOYMENT RELATIONS BOARD 


In a decision affecting the validity of numerous restrictive state labor laws, 
the Supreme Court invalidated the well-known Wisconsin Public Utility 
Anti-Strike Law. The act provides that whenever an “impasse and stale- 
mate” in collective bargaining between a public utility employer and its 
employees is likely to result in the interruption of the supply of an “essential 
public utility service” the Wisconsin Employment Relations Board (WERB) 
is empowered, if attempts at conciliation fail, to select arbitrators to “hear 
and determine” the dispute. The order of the arbitrators is made final and 
binding upon the parties, subject to judicial review, and the right to strike 
is denied to utility employees. 

Challenged here were injunctions issued and upheld by the Wisconsin 
courts, at the behest of the WERB, against strikes by employees of the 
Milwaukee transit company and the Milwaukee gas company. The Supreme 
Court, in an opinion by Mr. Chief Justice Vinson, sustained petitioners’ con- 
tention that the Wisconsin statute conflicts with the National Labor Re- 
lations Act, as amended in 1947 by the Labor Management Relations Act. 
on the theory that Congress safeguarded the rights of employees in industries 
affecting commerce “to engage in . . . concerted activities for the purpose of 
collective bargaining or other mutual aid or protection,” including the 
right to strike. Only last year, in nullifying a Michigan statute requiring a 
strike vote, the Court held that the limitations of the Federal Acts upon 
the right to strike were exclusive. United Auto Workers v. O’Brien, 399 U.S. 
454 (1950). These include the requirement of notice prior to strikes upon 
termination of contracts, prohibition of strikes for certain objectives, and 
special procedures with regard to strikes which might create national 
emergencies. The present decision did not deem significant the fact that 
employees of a national manufacturing concern, the Chrysler Corporation, 
were involved in that earlier case. Indeed, the opinion pointed out that in 
1947 Congress had considered and rejected special provisions for dealing with 
public utility disputes. 
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Mr. Justice Frankfurter, joined by Mr. Justice Burton and Mr. Justice 
Minton in dissent, interpreted congressional rejection of special public 
utility provisions in 1947 as indicating solely that Congress did not wish to 
subject local utilities to special federal controls. And proper regard for the 
needs of a federal system was thought to make it appropriate that explicit 
expression be required of any congressional design to preclude state regu- 
lation of matters of as “intimate concern to a locality” as the maintenance 
of utility services. Since Congress itself had dealt with national emergency 
strikes, the dissent concluded that this implied that a state retained the 
power to meet emergencies “economically and practically confined” within it. 
The majority had relied upon the conflict between the provision of the 
Wisconsin statute forbidding arbitration awards which would infringe the 
right of an employer to manage his business, and the position of the National 
Labor Relations Board that the parties must bargain on matters of “manage- 
ment prerogative.” However, the dissenters saw no inconsistency in uphold- 
ing a state ban on a strike in such a dispute while at the same time requiring 
the utility to continue bargaining upon the issue. 

The claim that the Wisconsin statute violated the Due Process Clause was 
said by Justice Frankfurter to have been definitively answered for him by 
Mr. Justice Brandeis who stated in dissent thirty years ago in Duplex Co. v. 
Deering, 254 U. S. 443, 488 (1921), that the legislature, while “limiting in- 
dividual and group rights of aggression and defense, may substitute processes 
of justice for the more primitive method of trial by combat.” Since the Wis- 
consin act was directed only at concerted action, no problem under the 
Thirteenth Amendment, which forbids involuntary servitude, had to be 
considered in the dissent. 


EMICH MOTORS CORP. V. GENERAL MOTORS CORP. 


Section 5 of the Clayton Act provides that, in a suit for treble damages for 
violation of the antitrust laws, a final judgment or decree in favor of the 
United States in any civil or criminal antitrust suit against the same de- 
fendant shall be prima facie evidence of all matters respecting which the 
judgment or decree would be an estoppel as between the parties thereto. The 
application of this provision was before the Supreme Court in this case. 

Respondents General Motors Corporation and General Motors Acceptance 
Corporation (GMAC) had been convinced of a conspiracy in restraint of 
trade in General Motors cars in violation of the Sherman Act. The indict- 
ment in that case had charged respondents with some 26 acts as means of 
effecting a conspiracy to coerce General Motors dealers to use GMAC in 
financing the purchase and sale of automobiles. But inasmuch as the jury 
had rendered a general verdict, there was no way of telling which of the 
alleged acts it believed had been proved. Relying on respondents’ conviction, 
petitioners, a former Chevrolet dealer and its related finance company, re- 
covered treble damages allegedly resulting from the conspiracy. The District 
Court admitted as exhibits to go to the jury the indictment, the verdict and 
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the judgment of conviction in the criminal case, and incorporated in its 
charge the theory that the criminal judgment was prima facie evidence, not 
only of the unlawful conspiracy, but of the fact that Emich’s franchises were 
canceled pursuant to that conspiracy. The Court of Appeals reversed, adopt- 
ing the view that the criminal judgment was prima facie evidence only of the 
fact of conspiracy and finding serious error in the District Court’s decision to 
permit the jury to examine the indictment to ascertain the acts and means by 
which the conspiracy was effected. 

In an opinion by Mr. Justice Clark, the Supreme Court differed with both 
lower courts. The starting point was that Congress clearly had intended by 
Section 5 of the Clayton Act to confer on an injured private litigant the same 
advantage from the doctrine of estoppel that the Government would have 
in another suit. Thus, the trial court must determine what matters were 
adjudicated in the antecedent action and expound them to the jury, using 
such portions of the prior record as are necessary. Since in this case the 
criminal conviction must have been rooted in a finding of coercive conduct 
toward General Motors dealers to compel the use of GMAC facilities, the 
judgment of conviction constituted prima facie evidence of the fact of con- 
spiracy and of the use of coercive measures in effecting it. Accordingly, con- 
cluded the Court, to make a prima facie case petitioners had only to 
introduce the criminal judgment and show, by evidence of the cancellation 
of Emich’s franchises and General Motors’ purpose in canceling them, the 
impact of the conspiracy on themselves. The case was remanded to the Court 
of Appeals which in turn must now modify its judgment with respect to 
directions for the new trial. 

The Supreme Court declined to prescribe an inflexible rule for determin- 
ing the scope of the previous judgment and stated that in general the trial 
court must exercise its own discretion as to the best method of acquainting 
the jury with the prior case, the issues decided against the defendant, and 
their effect upon the case at trail. There is, of course, considerable difficulty 
in assertaining just what was adjudicated in an earlier criminal trial by jury 
since “it is not the practice of the federal courts in criminal cases to call for 
special verdicts.” See Gray v. United States, 174 F. 2d 919 (8th Cir. 1949) 
(quoting an earlier case). On the other hand, the findings of fact made in a 
civil antitrust action should help clarify the problem in a later treble-damage 
suit, and in a criminal case without a jury the court may be requested to find 
the facts specially under Rule 23 (c) of the Federal Rules of Criminal Pro 
cedure. The Supreme Court did not consider here for what other purposes 
the earlier judgment might be admissible under the general law of evidence. 


UNIVERSAL CAMERA CORP. V. NRLB 
NRLB V. PITTSBURGH STEAMSHIP CO. 


The scope of judicial review of decisions of administrative agencies re- 
ceived a full-dress re-examination in these two opinions written for the 
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Court by Mr. Justice Frankfurter. In each case the National Labor Relations 
Board had ordered the employer to reinstate a dismissed employee and desist 
from labor practices found by the Board to be discriminatory. Upon review, 
the Court of Appeals for the Second Circuit decreed full enforcement of the 
Board’s order in Universal Camera, whereas in Pittsburgh Steamship the 
Court of Appeals for the Sixth Circuit denied enforcement. The basic ques- 
tion presented on certiorari was whether the standard of judicial review of 
Board decisions prescribed by the National Labor Relations Act had been 
enlarged by the Administrative Procedure Act and the Labor Management 
Relations (Taft-Hartley) Act. The Supreme Court held that, whatever the 
former standard of review had been, the new legislation clearly required 
Board findings to be set aside if not supported by substantial evidence on the 
record considered as a whole. 

The NLRA made the Board’s findings conclusive “if supported by evi- 
dence,” and the Supreme Court had consistently interpreted this to mean 
“substantial evidence.” Hence, the Government argued that no real change 
had been effected when Congress, in the Taft-Hartley Act, substituted the 
words, “if supported by substantial evidence on the record considered as a 
whole,” and, in the Administrative Procedure Act, required courts to “review 
the whole record” and set aside agency findings “unsupported by substantial 
evidence.” However, the Court found clear indications in the legislative 
history of both statutes that Congress affirmatively sought to overcome the 
obligation felt by many reviewing courts to uphold agency findings when- 
ever the record contained evidence which, when viewed in isolation, sup- 
ported them. Indeed, the Court now acknowledged that its former opinions 
understandably gave rise to such an impression, perhaps without the con- 
scious intention of every member of the Court. At any rate, the Admin- 
istrative Procedure Act and the Taft-Hartley Act were held to prescribe the 
same standard of review and to require consideration of whatever in the 
record fairly detracts from the substantiality of the evidence supporting the 
agency’s finding. The Court also concluded that Congress intended that 
reviewing courts, as a matter of attitude, “assume more responsibility for the 
reasonableness and fairness of Labor Board decisions than some courts have 
shown in the past.” 

In both opinions the Court emphasized that it is not its function to re- 
examine determinations by Courts of Appeals respecting sufficiency of 
evidence except where the standard of review appears to have been mis- 
apprehended or grossly misapplied. Accordingly, having satisfied itself in 
Pittsburgh Steamship that the correct standard of review had been applied, 
the Court unanimously affirmed irrespective of whether it would have up- 
held the Board upon review in the first instance. But in Universal Camera 
the majority vacated the judgment of the Second Circuit. That Court was 
held to have erred in deeming itself barred from considering the report of 
the trial examiner on questions of fact insofar as the Board had rejected it. 
An examiner's report, said the Supreme Court, is as much a part of the 
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record as the complaint or the testimony and bears on the substantiality of 
the evidence supporting the Board’s findings. Mr. Justice Black and Mr. 
Justice Douglas agreed with the Court of Appeals on this point. 


UNITED STATES EX REL. TOUHY V. RAGEN 


Questions of far-reaching importance to a free society lie below the surface 
of this case. They involve the demands that can be made upon the Govern- 
ment for disclosure of information which, according to the demandant’s 
claims, will establish the infringement of his basic rights. 

Petitioner Touhy, an inmate of the Illinois State penitentiary, began a 
habeas corpus proceeding against the warden in the appropriate United 
States District Court, alleging that he was being restrained in violation of the 
Federal Due Process Clause. A subpoena duces tecum was served upon one 
McSwain, the agent in charge of the office of the Federal Bureau of In- 
vestigation in Chicago, for the production of records which Touhy claimed 
contained evidence establishing that his conviction was accomplished by 
fraud. McSwain declined to produce the documents because of Department 
of Justice Order No. 3229 which, in so far as is here pertinent, forbids the 
disclosure of records in offices of the Department without permission of the 
Attorney General or other high officials of the Department acting for him. 
The District Court found McSwain guilty of contempt and ordered him 
committed, but the Court of Appeals reversed on the ground that the De- 
partment order was authorized by 5 U.S.C. § 22, which empowers the head 
of each executive department to prescribe regulations for “the custody, use 
and preservation of the records, papers, and property appertaining to it.” 

The Supreme Court affirmed on the authority of Boske v. Comingore, 177 
U. S. 459 (1900). In an opinion by Mr. Justice Reed, the Court held it ap- 
propriate for the Attorney General to centralize determination as to whether 
subpoenas duces tecum would be obeyed or challenged, in view of the variety 
of information contained in the files of the Department and the “‘possibili- 
ties of harm from unrestricted disclosure in court.” Indeed, the Court ex- 
pressly noted that it was not confronted with a refusal by the Attorney 
General himself to permit the production of particular papers. 

Mr. Justice Frankfurter’s concurring opinion agreed with the Court that 
the sole question was the validity of the Attorney General’s action in with- 
drawing the power to release Department papers from subordinates. He 
cautioned, moreover, that the decision and opinion afford no basis for the 
suggestion that the Attorney General could forbid every subordinate capable 
of being served by process from producing relevant documents and later 
contend that he himself could not be reached procedurally for that purpose. 
Further, Justice Frankfurter announced that in joining the Court’s opinion 
he assumed that the Attorney General could be reached by legal process, 
although “what disclosures he may be compelled to make is another matter.” 
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Mr. Justice Black and Mr. Justice Douglas concurred in the result, and Mr. 
Justice Clark did not participate. 


UNITED STATES V. YELLOW CAB CO. 


Once again the Supreme Court was asked to consider the liability of the 
United States upon derivative claims advanced under the Federal Tort 
Claims Act. In United States v. Aetna Surety Co., 338 U.S. 366 (1949), a 
subrogee was held to be entitled to recover in its own name under the Act 
for amounts paid to insured parties for damage caused by the negligence of 
Government employees. The present decision is concerned with the right of 
contribution against the United States by a joint tort-feasor, upon which 
two Courts of Appeals had reached opposite results. 

Here is a typical factual situation. A taxicab is involved in a collision with 
a United States mail truck. The passengers sue the taxicab company 
charging negligence on the part of the cab driver, and the company asks 
leave to implead the United States as a third-party defendant under Rule 
14 (a) of the Federal Rules of Civil Procedure on the ground that, since con- 
tribution is recognized by the local law, the negligence of the mail truck 
driver made the United States liable at least for part of the passengers’ claims 
against the company. Speaking through Mr. Justice Burton, the Court held 
that the Government had consented to be sued for contribution and that 
impleader was permissible. 

The opinion adverted to the purpose of the Act to relieve Congress of the 
pressure of private claims and pointed to the Act’s sweeping language where- 
by the Government waived immunity “on any claim against the United 
States ... on account of” personal injury or property damage caused by the 
negligence of an employee of the United States acting within the scope of 
his employment “under circumstances where the United States, if a private 
person, would be liable . . . in accordance with the law of the place where the 
act or omission occurred.”’ Moreover, since private joint tort-feasors are not 
immune from suit by the Government for contribution when the Govern- 
ment is first adjudged liable under the Act, the Court thought it fair, in the 
absence of a contrary congressional indication, to construe the Act as 
permitting this to work both ways. 

In allowing impleader of the United States instead of confining claims 
for contribution to separate actions against the Government, the Court saw 
no insurmountable difficulty in the requirement of the Act that claims 
against the United States be tried without a jury. If a jury was requested by 
the private litigants, it could consider the dispute between them while the 
right of the third-party plaintiff against the Government was reserved for 
the Court. The leave of court required by Rule 14 could be denied if special 
circumstances demonstrated the inadvisability of authorizing impleader of 
the United States. Mr. Justice Black and Mr. Justice Douglas dissented with- 
out opinion. 
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A deep awareness that it is our function to assist in 
the consummation of agreements affecting the title to 
real estate, being conscious of the great effort put forth 
by the principals, the attorneys and brokers to create 
the transactions. 


May we suggest that you make our many convenient 
offices your headquarters for title insurance. 


 Sinst in Ake York 
TITLE GUARANTEE 


AND 


TRUST COMPANY 


Chartered 1883 
Main Office: 176 BROADWAY, NEW YORK 7, N. Y. 


WoOrth 4-1000 
MANHATTAN, 6 E. 45th St. JAMAICA, 90-04—161st St. BROOKLYN, 175 Remsen St. 
WOrth 4-1000 JAmaica 6-3300 WOrth 4-1000 
BRONX, 370 East 149th Street WHITE PLAINS (Westchester), 70 Grand Street 
MOtt Haven 5-0600 White Plains 6-7600—FAirbanks 4-5454 


MINEOLA (Nassau), Old Country Road & Franklin Avenue 
GArden City 7-3660—Fleldstone 7-0889 


RIVERHEAD (Suffolk), Griffing Avenue ST. GEORGE, S. |. (Richmond), 56 Bay St. 
Riverhead 2300 Gibraltar 7-4500 
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Fiduciaries Financial Service 





This service is to assist individuals acting as Executor, 
Administrator, Trustee or Guardian—their Counsel, 
Accountants or Advisors. 


By appointment of Bankers Trust Company as Cus- 
todian or Agent, fiduciaries may relieve themselves of 
the worries and details of property management and 
the keeping of pertinent records. The following serv- 
ices may be obtained in whole or in part as the fiduciary 
and his counsel require: 


Safekeeping of Securities Investment Advisory Service 


Collection of Dividends Complete Estate and Income 


and Interest Tax Administration 
Handling of Security Preparation of Court 

Sales and Purchases Accountings 
Stock Transfers Depositary under Court Order 


You are cordially invited to write Personal Trust 
Department, Bankers Trust Company, 16 Wall Street, 
New York 15, for full information. We shall be glad to 
send you a printed outline of the services we render 
as agent for individual executors. 














NEW YORK 


Member Federal Deposit Insurance Corporation 


























BAR ASSOCIATION 
STENOGRAPHIC SERVICE 


BAR BUILDING 


36 WEST 44th STREET 
Murray Hill 2-0606 


THE BAR ASSOCIATION STENOGRAPHIC SERVICE 
is equipped to render stenographic service of all 
kinds, although it specializes in legal work. Expert 
reporters, who are also notaries, are available to take 
testimony, hearings, depositions and references. 
Copying from type or manuscript is done quickly 
and accurately. Photostating of any material —in- 
cluding excerpts from books in the Association 
library —is one of the functions of the Service. 
Stenographic service may be arranged by appoint- 


ment evenings, Saturdays, Sundays and holidays. 
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THE ASSOCIATION OF THE BAR OF THE CITY OF NEW YORK 


announces the publication in October of 


THE NINTH ANNUAL BENJAMIN N. CARDOZO LECTURE 


YIELDING PLACE TO NEW 


Rest versus Motion in the Conflict of Laws 


By 


HERBERT F. GOODRICH 


Circuit Judge, United States Court of Appeals, 
Third Circuit 


With an Introduction by Ralph M. Carson 


Cloth Bound, Octavo. $1.50 


This volume may be ordered from the Librarian of the Association 
42 West 44th Street 
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United States Trust Company 
of New York 


CHARTERED 1853 


45 WALL STREET, NEW YORK 


F OR OVER 97 years the efforts of this 
Company have been directed specifically 


towards the administration of estates and 


trusts and the management of property 


in all fiduciary capacities. 


BOARD OF TRUSTEES 


James H. Brewster, Jr. 
Vice-President 
Aetna Life Insurance Company 


G. Forrest BUTTERWORTH 
Cadwalader, Wickersham & Taft 


Hamitton HAaApLey 
Lawyer 


Joun M. Hartan 
Root, Ballantine, Harlan, Bushby 
& Palmer 


Barkuire Henry 
New York 


Francis T. P. Prumpton 
Debevoise, Plimpton & Mclean 


RIcHARDSON PRATT 
Charles Pratt & Company 


Rotanp L. RepMonp 
Carter, Ledyard & Milburn 


Ratpu T. REED 


President 

American Express Company 
JouHN SLOANE 

Chairman of the Board 

W.& J. Sloane 
ALEXANDER STANDISH 

J. H. Whitney & Co. 


Wiuiam A. W. Stewart 
Stewart & Shearer 

BENJAMIN STRONG 
President 

Epwin S. S. SuNDERLAND 
Davis Polk Wardwell 
Sunderland & Kiendl 

Freperick K. Trask, Jr. 
Payson & Trask 


James M. Trenary 
Vice-President 


HERMAN FrascH WuitTon 
President 
Union Sulphur & Oil Corporation 








-Member 


Federal Reserve System 


New York Clearing House Association 


Federal Deposit Insurance Corporation 

















Suppose you passed away 
suddenly. Would the Executor of 
your estate know where to look for 
your bankbooks, money, insurance policies, 
bonds? Last year in New York alone, banks turned over to 
the state almost $1,000,000 in unclaimed deposits! 


Since it is inevitable that your worldly goods will pass to 
others make certain that the right people inherit and actually 
receive them. Follow these four basic steps: 

1. Tell your attorney now what you own and to whom it should go. 

2. Have your attorney then draw a Will—and review it regularly. 


3. In your Will, name a capable and experienced Executor in whom 
you have confidence. 


4. Keep an up-to-date written record of where your possessions 
(and Will) are located. 


*The palest ink is better than the most retentive memory— 
ancient Chinese proverb. 


CHEMICAL BANK 
& 


TRUST COMPANY 


Founded 1824 
30 BROAD STREET, NEW YORK (15) 


14 conveniently located banking offices 
in Greater New York 


Member Federal Deposit Insurance Corporation 














J.P. MORGAN & CO. 


INCORPORATED 


NEW YORK 


Testamentary Trusts Voluntary Trusts 


Pension Trusts Corporate Trusts 
Executorshipe 


DIRECTORS 
GEORGE WHITNEY 


Chairman 
R. C. LEFFINGWELL 
Vice-Chairman 
ARTHUR M. ANDERSON 
Chairman Executive Committee 


HENRY O. ALEXANDER 
President 





I. 0. R. ATKIN 
Vice-President 


PAUL C. CABOT 
President State Street 
Investment Corporation 


BERNARD 8. CARTER 
President 
Morgan & Cie. Incorporated 


CHARLES 8. CHESTON 


JOHN L. COLLYER 
Chairman and President 
The B. F. Goodrich Company 


H. P. DAVISON 
Vice-President 


CHARLES D. DICKEY 
Vice-President 


wv. dD. JAY 
Chairman 
Morgan & Cie. Incorporated 


DEVEREUX O. JOSEPHS 
President New Y ork Life 
Insurance Company 


THOMAS 8. LAMONT 
Vice-President 


L. F. McCOLLUM 
President 
Continental Oil Company 


GUSTAV METZMAN 
President New York Central 
Railroad Company 


JUNIUS 8. MORGAN 
Vice-President 


ALFRED P. SLOAN, JR 
Chairman General Motors 
Corporation 


JAMES L. THOMSON 
Chairman Finance Committee 
Hartford Fire Insurance Company 


JOHN 8. ZINSSER 
Chairman Sharp & Dohme Ine. 
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